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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF MASSACHUSETTS
WESTERN DIVISION

UNITED STATES OF AMERICA, STATE OF
CONNECTICUT, COMMONWEALTH OF

MASSACHUSETTS,
: CIVIL ACTION NQOS. 99-CV-30225-MAP,
Plaintifi(s), + 09-.CV-30226-MAP, 99-CV-30227-MAP
, (Consolidated)
HOUSATONIC ENVIRONMENTAL : ,
ACTION LEAGUE, INC & : ‘
THE SCHAGHTICOKE [NDIAN TRIBE :
Plaintiffe-Incervenors T -
A%
GENERAL ELECTRIC COMPANY,

Defendant(s).

MEMORANDUM OF LAW IN OPPOSITION TO ENTRY
OF THE PROPOSED CONSENT DECREE
1. INTRODUCTION :
The Schaghricake Indian Tribe (the Schaghticoke), and the Housatanic Environmental Action
League (FEAL) oppose entry of the Proposed Consent Dectee because it is not consistent wich the goals
of CERCLA, it does address the long term and oont‘inuing pervasiveness of the PCB contaminarion, and
the proposed decree fails to protect the pablic health. '

IL DISCUSSION

A. The “Church Group's” Memorandum

HEAL and the Schaghriceke hereby incorporate the arguments set forth in the
MEMORANDUM OF LAW IN OPPOSITION OF ENTRY OF THE CONSENT DECREE (th
“Church Memorandum™) filed by Carcline Church and others by and through their artorneys,

e
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Law OHfices Of Cristobal Bonifaz, and Kohn, Swife:& Gzaf, P.C., mnd mresent further sxgurments
in the paragraphs bcluw

B. The Consent Decrée as proposed is not consistent with the goals of CERCLA

-

As the “Chureh Meniorandum™ poigls Our, those'supporting entry of the consent decree
in izs carrent form, characterize the plap for addressing tﬁ: PCB contaminaion as removal actions rether
than remedial actions. Bv doing so, thase parties attempt to ircumvent cne of the more sigpificant
protections of the National Connngmcy Plan (Nd’) which "prtsmhes more detailed procadurcs and
stapdards for remedia] acrions.” State of Minncaorg, v. Kaligan W, gb rams Mezals, Ine. 155 F.3d 1019,1024
(8% Cir. 1998). '

The “Church Memuorandum® also leazly describes the dJstmcnons undey, federal lawe,
berwest, “removal®, and “xemedial” actions, Nespire all of the\attemprs at using language to the
contxary. the overal] sgm;;_dm;g.nd purncée of the cleanwp etivities are are remedial

 actions and should clearly be stared assuch. CERCLA Section 9621(h), General rules for cleanpp

states:

M Rmnedu.?l gerions fn which ﬁmmmt which perraanently and significantly
rednces the volmme; toxicity, or mobilicy of the hazardous substances, pollutants, and
contarmdinants is a prmapd e]cmant, ace to be preferred over remedial actions not invelving
such trearment. The offsite t:mnsport and disposal of hazardous substances or contaydnated
waterials without such trmtment shoild be the least favored alternative remedial action
where practical treatment: tcchnoftogicé are avaﬂabfc.

Furthermorg, 40 CFR Sec. 76125 (¢ )(4)"Requitements for PCB Spill Cleanup™ are not
complied with under the terms of the currenrly proposed cm;'zsent decree. Section (v) of the

standards vnder that provision yequire that *Seil contarginuted by the spill will be
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decontaminated to 10 p’i:m PCBs by weight provided that soil is excavared to a minimum of 10
inches. The excavated soul wul be repiaced with clean soil, i.e., containing less than 1ppm PCBs,

and the spill sire will be restored.” ™ Ny !

As pointed aug in the “Church Memorandum™ as well s in many comments of record,
there are many swes alang the Housaronfc Riverbank, and elsewhere which are nor meeting
these federal srandardé.

Although the fmpa cleaning of th: conramipated saﬂs will be more costly, that isnota
valid reason to opt fcr the czppmg mcﬂmds Draposed in the current form of the consenr desxes.
The failure vo clean thc PCB canzminanon, but insteed to hideir until it becomes an even

greater disasrer shoul_d noz be acceptahle o this Courr acting in its duty to provece the puhblic.

The desitability of nsing rhermal dcsox‘:p:idn as 2 method for cleaning the contaminared
sdhmsdimrdedb;'thusepmpoﬁngm?yofche&mfmtmmim cutrent form., As
discussed in the "Chyrch M;momdﬁn'. the use of thermal desorption to clean the '
contaminated soils ‘ﬂ;ﬂl be more expensive. However, the cosr: to GE will bt minor compared: ‘to
the need for & thorough cleamp of c.o‘nminated sni]_; and waters, (Se¢ GE memo artached as

(Exhibic A)stating any remediation of on-'g'omg li'ﬁgaticm will pot significantly impact their
fmancial well-bein g) The USEPA has succ::ssfully used thermal desorption in a number of sires
and is highly regardcd by that agency for clf:amm! PCBs from conteminated soils.(sze attached
documments from l:heUSEPA. wcbstt{ Exhibit B )If the current form of the Consent Decree s
mteredasaCaur:Ordc:. the massive amounts of PCBs left for further contamination and |
recontamipation of the groundwater, and the Housatonic River will contiau ally keep chose
living an or near, or using the Housamt‘ﬁc River and s floodplains inn & perpétnal state of danger.
The obvious facr s ; thav the governiental agencies wre tired of trying to ger GE 1o clean up and
Liveup toix:srcsponmbﬂxtics + The governmenr argues thet due to the cost of trial this consert
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decres in its cuprent form is the best zesult in hattling & powerful giant such as General Electric.,
The peaple of the Unitiad States should expeer more of their representatives.

{ . 'I:u?:‘q, w

”.

If the PCBs are not cleaned £rom the sG‘.!ls and warers of the Housatomc. as‘well as rhosc
waterways (g;mundmter, Silver Lake, ete.) which feed nhc Hougatoniz, HEAL and the
Schaghticake and other downsream families and theiz children and grandchildren will continue
tobe at the mexcy of n.':fnﬂcd attempt to force 2 polhiter to face jts respansibikities. The Court
cannot approve of a Consem: Decree where the agreemem: is "illegal, a product of collusicn,

inequitable, or oomrary to the public good." U-dted Stares v. Town of Moreay, New Yorle, 751
F.Supp 1044, 1051 oS .P.NY.IQQO), quoting Kelly v. Thorwas Solvent Company, F.Supp. 507, 515
(W.D.Mich.1989). THis Consent Dectes cannot be approved by the Court. .

, .
C. The navural fesource damages assesEment is arbitrary, capricions, vasnbstantiared
and vndervalues the actual darasges to the River v

'

There remains no rezl economic basis for the damages conremplared in the Consent Decree.

Industzial Economics, Incorperered (<16e"), the cirimactor who pesfosmed the “Preliminary Nanal |

Resource Damage Assesament” (empbasis added) of January 28, 1997clearly staves the same when
addressing the shorreomings of the asscsoment in its "LIMITATIONS" section,

“Thznameofmstmgmdﬂymﬂabledgixmdmfnmauﬁhhﬁmdnmabﬁtytompkmaﬂ
of the objectives desctibed in the Statergent 6f Work. In particular, our injury assesstent does
notidenﬁfyandquanufyaﬂofthenmalmomccinjudslﬂcelymbepr&emmth:Huusatomc
River enviropment.”. SecEchﬂ:Fx: 9, p. 1-3; United Stares Memorandum of Law in Support

I

1tis evident from the subacqluent Iangu ageof the xeport upon which the: parties supporting the Consent
Decree rdy thar rhis assessmesn: is, in fact, prclimmary at best and non-comprehensive. For example, the

assesstent admdcs “No s:udms havebccn canductcd to measure boaring rates on the Ccmnemcut

Housatonic.” See Ibid, Edulmg p.D-3. Furth:nnorc. there has been no delineation, tesring and/or

study of the floodplain aress in Cunnccncur and no xa:ognmon thar many floedplain areas are utilized

for agriculrure and possxbly‘sub_]&t to seagonal m:antammanon.

;
i
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The analysts forming ﬂle basis of settlement )s'admmedlv perfuncrory and not based on xelevant
factors. (See p.66 of US Motmn o Encer Consent Dccrce )- In short, the IFc preliminary estimate of
damages was not designed or mtended to t”valuar.e z:hc possible broad range of alternarive soenarios, or
combination of scenaxios, thar;conld constitute rcasonablc and acceptable comp«':nsauon for NRD.

It 15 hard to fathom how an actual and fair ddlm ammount can be calcuL.tad when further study is
conremplacted and the actnal hannm-nmns unknown It is significant vhar nob(!)dy to date has been -
pravided the raw and relcvm data upen which th:: assessment of iCe was base{fi, despite nirmermis
FOIA requests, represe:ntatm?s the contrary and tlhc pending Motion to Enter (See Exhibit O\

Correspondence of Audrey Cole, i of HEA., pp.3-5 ) |
While the Consent D:cn contemplares & $“.5 million dollaz award Eor! lcompensarory restoration

projects, with $7.5 willion -_-411 rked for the Seate Lf Cennecticur, the m:m: grates, *., our best

estimate of damages assomdevrm lost or dimmmlhcda:ccrcational fishing “ﬁi boaring tripsis $11

million- $32 million” and more in calculaunl]g passive use lost dye to PéIB cantamination, indeed

as this Court has commented it wouldn's put irs eﬁadw in the Honsatonic, Wv'e estimate that passive use

dmagsaminthemngeofsﬁi lr.v$250m1:!11|cm. Qp Cir, Exhibit 9, atia Therefare, the 5,'

preliminary report calcul:m:s betwcen $37:m]]10n— $282 million doP.a.rs, while the Sow.rugns
are willing to setclcfomonly Ihen:]s mjusuﬁcauunforthls améum:, not the Unired Snarcls
clajm thar this is the largest ﬂlm:dmﬂ::regmn,(hssthmbeenanyogmpuahkdcsmcuonman
enviromment and ccosystem?) ner uhenr unEcrundJ:d fears abeut the resulrs aﬂd involvement of itigation.
This issue has been in the Sovereigns realm for. orcr I:Wﬂnty‘thrccycars since Congress banped the
mdiscriminate use and dnmp ug PCBs.;itis marg. than dilsingmuous to st;xggcst the Consent Decree
needs w be approved now ah to falsely creave al sdnsc of urgency because ti‘.my have failed to rake action

or fear the outcome of livigatipn. It is more x:ha.u’ rehsgnablc to assume that ,Lvith the enormiry of

resources available to the de t, GE would Ifbal'vc' elimiriared any habx.h:,y and arcandant costs if it had

. I

! Further deep core studies, for example, would provide crfiical nn’anmuon asto 1h's externt af PCB contamination in
the riverbed sediment sind allow real world salcuiations &s fo safe river esa and acces$ based on any numbar of
dacontamination seanarios. |

J
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a realistic opportunity to do so. Becatise the mcchbdblqg and 2csessmenr model employed to calculate
the compensatory aspect of the naroral resoucee damage i§ admitredly pre.liminary Lmired and cleuly
ndJm based on necessary information, the Coneent. Decree should be rejected ag techmically mad.ec[um
uglder\’alucd in verras of compensating the public, ot rq_)x*sentadvc of the minirmal risks of lmgat’mn and

l

therefore pot in the public’s best intetest. '

P. Neitber this Court, nox the othes parties, should be hoodwinked by GE's patenly
ambiguons commitment to the Consent Decree

The most imporant aspect of the proposcd Cm':s:n; Decree £oart all parties need to recognize is
that GE's comminneh: to the Consent Decree is on pnp,.a' onl}. As the Cowrt contemplates this heavy
decision, whether to move torward on the proposas ziiﬁca.t to the Consent Decree, the defendaur, GE, is
bard ar work undermining the fwo basic tenets thar dnver.hcnecme. namcly, the removal and

remediation of PCRs ta “acesptable levels™ and themc:hodoh:gy sontemplated to aceomplich that
mmuva].

According to a recently published arricle, GE s lobbying to lowez the acceptible Hmits regaired

ta clean-up the firet mile and cue-half of the rivet{See Exhibit D. . 36¥and has conricted a well-

orchestrated and heavily funded lobbying cffort to stop all dredging, until the negarive effects of d::edgng
are determined. Oscensibly if GE gets its way, ir wedld be dome dleaning up before it even had ta begin
and would be able to balt any onrgaf:ng dredging or l:'emcdmuun.. instead opting to Jeave the PCB
contazninacion in place. Unfortunarely, rivers do noi: “clean” themsclves through anacrobic bactaria decp
in the gediment of the river bottom.* Ihid, pp. 33: Fu!rchmm. GE {5 apparently active in «forts to

1 in areas of low PCB contamination, less than 30 ppm, parttal dechlotination via anaerabic bacteria does
not oceur. In fact, it is argued that the dechlorinated PCBs are more water soluble and more volatile than
PCBs in thelr original state end produce the most neurotoxic and possibly estragenic effects in both
humans and animals, including effects on inteliigence, laaming and memery ascording to Or. David
Carpenter, dean of the Schoo! of Public Health, State University of New York at Albany.

file//C:\New FoldeA, Citizen's Guide to Thermal Desorption.htm
f
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the entire NRDA process chrough its invdvenieml in the ¢onlition for NRD Reform, 2o
ive and highly coordinated effont™ to eripple NRD and ro weaken all of Supexfond.' hid. p.36.

For the foregoing reasons the proposed Consent Decree should be REJECTED.

PECTFULLY SUBMITTED -
The Sf."jlaghticoke Indian Tribe

HEAL, By its Attorney, :
Glenn D. Goodman, Esqg. © Michagl J, Burns, Bsq. ég
I.szﬂiceeofGlcnnD Goodman, P.C. Izw&'ﬁcescfAtmrneyMebadJ Bumns
82 Maple Street - 10 Golumbus Boulevard, Suite 2N
Springfield, MA 01105 Hartford, CT 06106

Tel (413) 746-3523 Tel (860) 725-6812

Fax.(413) 7377938 Fax. (B60) 687-1833

BBO # 564404 CJ; }m:is No. 309933

' GE fs also lobbying for the ellmination of past “Igst use' claims, which eompensate the pubiic for the :
period In which they were deprived of the resources; and of "non-use” ¢ldlms for the hard-to-quantify
cultural or religious value the public places on a ptlsune resource. [bid

14
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CERTIFICATE OF SERVICE'

Counsel for the Intervenors hereby certifies that om October 2, 2000 they caused copies of the
foregoing doctument and the arcachments thereto to be served on counsel to the parties ro this
action and on counsel of the movants for intervendon by first class mail

/6]7 [WWD/\%UM ﬁ [ £M%ﬂgﬁ6@

Glenn D. Goodmnzn, Michael Buns

—
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